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Beach Rights
Q: Who has rights in the beach?

A: Private property owners, the 
general public, and/or the 
local/state/federal governments 
may all have legal interests in the 
beach.



Beach Rights
Q: What does that mean in Maine?

A: Two legal concepts govern beach 
property law in Maine:

1. Private Property Law
2. Public Trust Doctrine



Beach Rights
Q: What are the private property 

law elements?

A: Those of you who have owned real 
estate, know what the basic elements of 
private property law are --

title
right to eject
right to transfer



Beach Rights
Q:  What is the Public Trust Doctrine?

Why is it unique to coastal areas?

A: The Public Trust Doctrine is a legal 
concept that uses the elements of a legal 
trust to govern coastal areas that have 
long been considered “common” access 
areas. 



Elements of a trust

Trust Property

Trustee

Beneficiaries



Elements of a Public Trust

Public Property interests

Public trustee (i.e. the state) 

the public (state residents)



The Public Trust Doctrine

From “Putting the Public Trust Doctrine to Work” p. 7 (2d ed., Coastal States Organization, 1997)



The Public Trust Doctrine

From “Putting the Public Trust Doctrine to Work” p. 8 (2d ed., Coastal States Organization, 1997)



The Moody Beach case 
Bell v. Town of Wells (1989) - Majority opinion

Maine used to be a District of Massachusetts, and Maine state 
law evolved from English common law,  colonial ordinances, and 
MA common law;
Colonial ordinances gave (MA/ME) landowners fee title to 
intertidal land (i.e. to the low water mark) or at least out to 100 
rods (1650 feet);
Public trust doctrine is limited to give public rights of “fishing, 
fowling, and navigation in the intertidal zone.”
State legislature may not expand PTD uses to include recreation;
Town seeking easement for public use must pay for it.



Wathen’s Dissent in 
Moody Beach case

The colonial ordinance did not extend to Maine by 
its terms, but rather applies by custom, and as 
such public rights should not be limited to fishing, 
fowling and navigation ---

“Although we must avoid placing any additional 
burden upon the shoreowner, there is no reason to 
confine, nor have we in the past confined, the rights 
of the public to the usage prevailing in the 17th 
century.”

Bell v. Town of Wells, 557 A.2d 168, 188 (Wathen, J. dissenting)



An opportunity for change 
Eaton v. Wells (2000)

State and town of Wells sought declaration 
that public had right to use portion of Wells 
Beach owned by Eaton family;
State Supreme Court ruled that 
town/public had right to use beach via 
easement by presecription;
Majority (Wathen, C.J.) refrained from 
addressing state’s contention that PTD 
ought to be expanded 



Saufley’s concurrence in Eaton v. Wells

“I would overrule Bell v. Town of Wells … a 
citizen of the state may walk along the beach 
carrying a fishing rod or a gun, but may not 
walk along that same beach empty-handed 
or carrying a surfboard.” 
Eaton v. Wells, 760 A.2d 232 248-249 (Me. 2000) (Saufley, 
J., concurring)



If no PTD public rights, are you 
out of luck?

No !
How else can the public gain 
access to the beach?
Think Local.  How have Mainers 
acquired public beach rights in a 
state that has the coastline locked 
up in private ownership?



$$$$$$$      
Buy it!     

$$$$$$$$



Think Creatively !



Other access options
Easements

Viewshed protection
Public land management
Private land zoning

Evaluate tax mechanisms



Maine ballot Initiative 2005
Question 7: Constitutional Amendment 
"Do you favor amending the Constitution of
Maine to permit the Legislature to authorize
waterfront land used for commercial fishing
activities to be assessed based on the land's
current use in a manner similar to treatment
now available for farms, open space and
forestland?"                  [ Yes 72% ]



Questions?

John.Duff@umb.edu
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