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Beach Rights

Q: Who has rights in the beach?

A.  Private property owners, the
general public, and/or the
local/state/federal governments

may all have legal interests in the
beach.




Beach Rights

Q: What does that mean in Maine?

A.  Two legal concepts govern beach
property law in Maine:

1. Private Property Law
2. Public Trust Doctrine




Beach Rights

Q: What are the private property
law elements?

A.  Those of you who have owned real
estate, know what the basic elements of
private property law are --

title
right to eject
right to transfer




Beach Rights

Q: What is the Public Trust Doctrine?
Why is it unique to coastal areas?

A.  The Public Trust Doctrine is a legal
concept that uses the elements of a legal
trust to govern coastal areas that have
long been considered “common” access
areas.




Elements of a trust

Trust Property
Trustee

Beneficiaries




Elements of a Public Trust

Public Property interests
Public trustee (i.e. the state)

the public (state residents)



The Public Trust Doctrine

: HIGH WATER STATE.

In "high water" States, the State holds both jus publicum (trust) and jus privatum
(proprietary) titles.

From “Putting the Public Trust Doctrine to Work” p. 7 (2d ed., Coastal States Organization, 1997)



The Public Trust Doctrine

L OW WATER STATE

In "llow wgler“ States, the State continues to hold the jus publicum (trust) even though
the jus privatum (proprietary) title is privately held.

From “Putting the Public Trust Doctrine to Work” p. 8 (2d ed., Coastal States Organization, 1997)



The Moody Beach case
Bell v. Town of Wells (1989) - Majority opinion

Maine used to be a District of Massachusetts, and Maine state
law evolved from English common law, colonial ordinances, and
MA common law:;

Colonial ordinances gave (MA/ME) landowners fee title to
Intertidal land (i.e. to the low water mark) or at least out to 100
rods (1650 feet);

Public trust doctrine is limited to give public rights of “fishing,
fowling, and navigation in the intertidal zone.”

State legislature may not expand PTD uses to include recreation;
Town seeking easement for public use must pay for it.



Wathen’s Dissent In
Moody Beach case

The colonial ordinance did not extend to Maine by
Its terms, but rather applies by custom, and as
such public rights should not be limited to fishing,
fowling and navigation ---

¢ “Although we must avoid placing any additional
burden upon the shoreowner, there is no reason to
confine, nor have we Iin the past confined, the rights
of the public to the usage prevalling in the 17th

century.”
Bell v. Town of Wells, 557 A.2d 168, 188 (Wathen, J. dissenting)



An opportunity for change
Eatorep\)/. Wellsy(ZOOO) °

State and town of Wells sought declaration
that public had right to use portion of Wells
Beach owned by Eaton family;

State Supreme Court ruled that
town/public had right to use beach via
easement by presecription;

Majority (Wathen, C.J.) refrained from
addressing state’s contention that PTD
ought to be expanded




Saufley’s concurrence in Eaton v. Wells

“I would overrule Bell v. Town of Wells ... a
citizen of the state may walk along the beach
carrying a fishing rod or a gun, but may not
walk along that same beach empty-handed
or carrying a surfboard.”

Eaton v. Wells, 760 A.2d 232 248-249 (Me. 2000) (Saufley,
J., concurring)




If no PTD public rights, are you
out of luck?

NO |

How else can the public gain
access to the beach?

Think Local. How have Mainers
acquired public beach rights in a
state that has the coastline locked
up In private ownership?



SRS
Buy It!

$SPHEES



Think Creatively !
Clitt Walk users sought for trial

& York wants signed
allidavits for its court battle.

By TED COHEN
Smﬂ Whiler

YORE — Officials are affida-
vits from people who have used the CHEF
Walk to prepare for the lown's couriroom
battle over the public's use of the popular
greanside path,

They want as many people as possible
who can help support the lown's lawsuit
against Jefferson Harking, who owns land
next o the path and is trying to stop the
public from wsing il, Legal experts say the
move 15 umusnal, but efective.

“Weve already had B) people come in
to sign up,” Town Manager Mark Green
said Tuesday,

zreen knew the milelong path was pop-
ular, but he wasn't sure how many walk-
ers would be willing to put their name on
the line, espedally since it's part of the
Lown's lawsit,

The suit was prompted b
towm says iz a brealdosm in negatta.hnus
wilh Harkins, who owns a home next to
the path. Tired of people he said were lit-
tering and drinking on the path. Harkins
Lo years ago putl up a chain blocking it.

e N S e

Tim believes the path has been
!unJ_:{ I:I:,r public that Harkins
]:Las no right to block it, whether he owns

gmnﬁnmmmoﬂcmhﬁmnm
suit against him in 1998 in York County
Supemrﬂﬂu:L dndh-uthsldeslmrcbem

Hariuna- mu}dn’t tu: maﬂw;l Tuesda}f
for comment. His lawyer, Christopher
MeLaughlin of Portland, said he still has
hopes that the dispute can be resolved out
of court.

The town of
Yorl: is
soliciting
signed
Slalemenls
[rom users of
the CLifF
Walk as it
prepares for
a legal baule
mver the
public’s right
to use the
milelong
oreanside
path.

Fife ot

The town's latesl action was prompted
by a legal notice Harkins published last
vearin alocal n that said towns-
people who couldn't prove they have
walked the path regularly had no right to
b!:! mwlveni m the tmm’*: Iegal elort to

OIS,

Among those who have signed an affi-
davit iz Al Andrews, who said he's been
using the CIil ' Wall for 60 years.

“1 spent most of my time az a ldd play-
ing on that walk and the rocks"™ said
Andrews, a 6%-vear-old retired shipyard
wiorker, “Anybody whio's Iived in York fora
few years, not just natives, hut the sum-
mer pesple who come here, are well
aware that Cliff Walk was always a right of
waj'.-ll

The town's solicitation is unusueal, said
Orlando Delogy, a professor at the Uni-
versity of Maine School of Law,

“I hawen't heard of such a thing, but 1
don't fault it” he said He called it an
imaginalive way for the town to bolster its
case that the Clff Walk i= public. The
more people they can get, the more effec-
tive their case, he said,

Barring & last-minule seftlement, the
Suit is expected to go to trial later this fall,
Mo still pending is the town's criminal
CaGe ﬂgﬂ.lﬂst ane of its own selectmen,

va. ﬂ're tu:rwn is usmg a u:mlar meth-
o, asking people fo come fo town hall to
sipn affidavits saying thew have used the
CLT Walk for more than 20 years, without
any inlerference from any property

ﬂw chain Harking drew across the path.

Staff Writer Ted Cohen can be con
tacled al 282-8225 or af:
tceheni@pressherald.com

red  wlehean 20




Other access options

Easements

Viewshed protection
Public land management
Private land zoning

Evaluate tax mechanisms



Maine ballot Initiative 2005

Question 7: Constitutional Amendment
"Do you favor amending the Constitution of
Maine to permit the Legislature to authorize
waterfront land used for commercial fishing
activities to be assessed based on the land's
current use in a manner similar to treatment
now available for farms, open space and
forestland?" [ Yes 72% |




Questions?

John.Duff@umb.edu
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